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ORDER ON PAPER HEARING

(Issued September 26, 2017)

1. On June 27, 2016, the Commission issued an order approving an uncontested 
Joint Offer of Partial Settlement between Southwest Power Pool, Inc. (SPP),
Missouri River Energy Services (Missouri River), Basin Electric Power Cooperative 
(Basin Electric), Western Area Power Administration – Upper Great Plains 
region (Western-UGP), Heartland Consumers Power District (Heartland), and 
Nebraska Public Power District (NPPD) (Partial Settlement).1  In the order approving the 
Partial Settlement, the Commission also established paper hearing procedures to resolve 
two remaining issues:  (1) are Missouri River, Basin Electric, Heartland (collectively, 
Parties Seeking Carve-Out Treatment), or all are eligible for carve-out treatment2 under 
the SPP Open Access Transmission Tariff (SPP Tariff) and Commission policy by 
virtue of their rights under a 1977 transmission service contract between NPPD and 
Basin Electric (1977 Contract), a GFA under the SPP Tariff (Issue 1); and (2) if the 
answer to Issue 1 is yes, then when should carve-out treatment become effective, and are
those parties entitled to refunds back to October 1, 2015, the effective date of SPP’s 

                                             
1 Sw. Power Pool, Inc., 155 FERC ¶ 61,316 (2016) (Partial Settlement Order). 

2 For the purposes of this order, an agreement that has “carved-out treatment” 
refers to a grandfathered agreement (GFA) to which congestion and marginal loss 
charges will not be assessed for the transmission of energy.
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September 11, 2014 filing in this proceeding.3  In this order, we find that none of the 
Parties Seeking Carve-Out Treatment are eligible for GFA carve-out treatment.

I. Background

2. In the late 1970s, six public power and cooperatively-owned entities partnered 
to construct and own a complex generation and transmission project called the 
Missouri Basin Power Project.4  To effectuate construction of NPPD transmission 
facilities needed to deliver power from the project to the Integrated System,5

Basin Electric (as operating agent for the joint owners) and NPPD entered into the 
1977 Contract, a non-jurisdictional agreement that expires in 2040.6  Under the 
1977 Contract, Basin Electric and the joint owners agreed to pay an approximately 
$54.4 million capital payment and a pro rata share of the annual operating and 
maintenance expense in exchange for transmission service on certain transmission 
network upgrades.7  Those transmission facilities, which are part of NPPD’s bulk 
transmission system, deliver power from the Missouri Basin Power Project to delivery 
points on Western-UGP’s and Lincoln Electric’s respective systems, as well as provide 
capacity to deliver power from an NPPD generating station to load on the NPPD system.8  

3. When NPPD and Lincoln Electric joined SPP as transmission owners in 2008,9

SPP included the 1977 Contract as a GFA in Attachment W of its Tariff, designated as 
                                             

3 Partial Settlement Order, 155 FERC ¶ 61,316 at P 4, n.9.  In addition to the 
stipulated issues, the settling parties agreed to a stipulated factual record for the paper 
hearing proceeding.  See Sw. Power Pool, Inc., March 24, 2016 Offer of Partial 
Settlement, Appendix B (Stipulated Facts). 

4 Four of the joint owners are Basin Electric, Heartland, Lincoln Electric System 
(Lincoln Electric), and Western Minnesota Municipal Power Agency, which has 
contracted all of its capacity in the project to Missouri River under a long-term power 
supply contract.  Stipulated Facts at PP 2, 6-7. 

5 The Integrated System includes transmission facilities owned by Western-UGP, 
Basin Electric, and Heartland (collectively, Integrated System Parties).

6 Stipulated Facts at P 9.

7 Id.

8 Id.

9 Sw. Power Pool, Inc., 125 FERC ¶ 61,239 (2008).
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GFA 496.10  The description of the 1977 Contract in the SPP Tariff includes the 
transmission service reservations for Missouri River (272 MW) and Lincoln Electric 
(190 MW).11  

4. On February 29, 2012, SPP submitted its Integrated Marketplace proposal to 
transition from its energy imbalance market to a day-2 market design.12  SPP’s proposal 
included the imposition of congestion and marginal loss charges on deliveries under 
GFAs.13  NPPD, Missouri River, Heartland, and Basin Electric protested the proposed 
treatment of GFAs.14  In an answer, SPP noted that the Missouri River reservation 
associated with the 1977 Contract did not flow through, into, or out of the SPP region 
and would not be subject to congestion and marginal loss charges.15  In response, 

                                             
10 Stipulated Facts at P 17. 

11 Southwest Power Pool, Inc., FERC FPA Electric Tariff, Open Access 
Transmission Tariff, Sixth Revised Volume No. 1, Attachment W, Index of 
Grandfathered Agreements, 10.0.0.  Basin Electric and Heartland did not have 
transmission service reservations on NPPD’s Open Access Same-Time Information 
System (OASIS) and were not included in the description.  Stipulated Facts at P 17.

12 Stipulated Facts at P 19; see also Sw. Power Pool, Inc., Filing, Docket 
No. ER12-1179-000 (filed Feb. 29, 2012).

13 Stipulated Facts at P 19.

14 Id. at PP 20-21; see also Missouri River Energy Services and Heartland 
Consumers Power District, Motion to Intervene and Protest, Docket No. ER12-1179-000 
(filed Apr. 6, 2012); Nebraska Public Power District, Motion to Intervene, Comments, 
and Protest, Docket No. ER12-1179-000 (filed Mar. 30, 2012).

15 SPP further explained:

this reservation . . . is designated only on NPPD’s OASIS, not on SPP’s 
OASIS, and sources and sinks entirely within the [Western Area Power 
Administration] Balancing Authority.  Because this reservation is not 
associated with an SPP Settlement Location or SPP transmission service, it 

is not tagged by SPP and is not a GFA service eligible for [financial congestion 
rights] allocation under SPP’s Integrated Marketplace.  

Sw. Power Pool, Inc., Motion to Answer, Docket No. ER12-1179-000, at 5 
(continued ...)
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Missouri River and Heartland jointly filed a conditional withdrawal of their protest.16  On 
October 18, 2012, the Commission issued the initial Integrated Marketplace order 
in which, among other things, the Commission directed SPP to begin settlement 
negotiations with protestors who were parties to GFAs whose integration into the new 
markets had not been resolved.17  In that order, the Commission also directed SPP to 
inform the Commission if it was in agreement with Missouri River and Heartland 
regarding their representations in the conditional withdrawal.18  In response, SPP 
submitted a supplemental statement confirming that the reservation would not be subject 
to the rules and requirements of the Integrated Marketplace.19

                                                                                                                                                 
(filed June 26, 2012) (SPP June 26 Answer). 

16 Stipulated Facts at P 24.  Specifically, Missouri River and Heartland stated as 
follows:

[i]f [Missouri River] and Heartland correctly understand SPP’s [answer] to 
recognize that the service to [Missouri River] and Heartland under the 1977 
[Contract] will not be affected by or subject to SPP’s proposed Integrated 
Marketplace rules, then [Missouri River] and Heartland withdraw the 
[Missouri River protest and answer].  [Missouri River] and Heartland 
specifically intend that their conditional withdrawal will become effective 
only when SPP indicates its concurrence with [Missouri River] and 
Heartland, in any filing in this docket.  However, if SPP’s statements in its 
June 26 Answer were not intended to have this meaning, then 
[Missouri River] and Heartland do not withdraw those filing, and will 
continue to pursue the arguments they have raised therein.  

Missouri River Energy Services and Heartland Consumers Power District, 
Conditional Withdrawal of Protest, Docket No. ER12-1179-000, at 6 (filed July 11, 2012) 
(Missouri River/Heartland Conditional Withdrawal of Protest).

17 Sw. Power Pool, Inc., 141 FERC ¶ 61,048, at P 317 (2012) (Integrated 
Marketplace Order), order on reh’g and clarification, 142 FERC ¶ 61,205 (2013).

18 Integrated Marketplace Order, 141 FERC ¶ 61,048 at P 317.

19 Specifically, SPP stated as follows:

[c]oncerning the treatment of this reservation in the context of SPP’s 
proposed Integrated Marketplace, SPP hereby confirms that because this 
reservation is not associated with an SPP Settlement Location or SPP 

(continued ...)
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5. On July 31, 2013, SPP filed an offer of settlement on the treatment of GFAs in the 
Integrated Marketplace.20  SPP also filed a concurrent Tariff filing to implement the 
Carve-Out Settlement (Carve-Out Tariff).21  On September 30, 2013, the Commission 
conditionally accepted the Tariff revisions and conditionally approved the Carve-Out 
Settlement.22  The Integrated Marketplace commenced on March 1, 2014.

6. On September 11, 2014, SPP filed revisions to the SPP Tariff, Bylaws, and 
Membership Agreement to facilitate integrating the Integrated System Parties into SPP.23  
Missouri River protested SPP’s integration proposal, asserting that its transmission 
service arrangement associated with the 1977 Contract, which would be served using 
facilities under the functional control of SPP after the integration, should receive GFA 
carve-out treatment.24  On November 10, 2014, the Commission issued an order on the 
Integrated System integration proposal and, among other things, set the GFA carve-out 

                                                                                                                                                 
transmission service, and is not tagged by SPP, it will not be subject to the 
rules and tariff requirements of SPP’s proposed Integrated Marketplace.  
Accordingly, the service associated with this reservation will not be 
assessed congestion costs or marginal losses resulting from the 
implementation of SPP’s Integrated Marketplace.

Sw. Power Pool, Inc., Supplemental Representation, Docket No. ER12-1179-003, at 2 
(filed Mar. 1, 2013) (SPP March 2013 Supplement).

20 Sw. Power Pool, Inc., Offer of Settlement, Docket No. ER12-1179-000 
(filed July 31, 2013) (Carve-Out Settlement).

21 Sw. Power Pool Inc., Filing, Docket No. ER13-2078-000 (filed July 31, 2013) 
(Carve-Out Tariff Filing).

22 Sw. Power Pool, Inc., 144 FERC ¶ 61,255 (2013) (Carve-Out Tariff Proceeding 
Order); Sw. Power Pool, Inc., 144 FERC ¶ 61,254 (2013) (Carve-Out Settlement Order).  
The Commission severed from the Carve-Out Settlement issues concerning a GFA other 
than GFA No. 496 and established hearing and settlement judge procedures to resolve 
those issues.  Subsequently, the Commission approved a settlement on those unrelated 
issues.  Sw. Power Pool, Inc., 146 FERC ¶ 61,109 (2014). 

23 Sw. Power Pool, Inc., Filing, Docket No. ER14-2850-000 (filed Sep. 11, 2014).

24 Initially, only Missouri River called for carve-out treatment under the 1977 
Contract; Basin Electric and Heartland joined Missouri River in its request during 
settlement discussions.
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issue for hearing and settlement judge procedures.25  On October 1, 2015, the Integrated 
System Parties, as well as Missouri River, became SPP members and began taking SPP 
network transmission service.

7. In the course of hearing and settlement proceedings, the parties agreed that the
issue of GFA carve-out treatment did not lend itself to negotiated resolution and agreed to
the Partial Settlement, which initiated the paper hearing in this proceeding. Accordingly, 
on March 24, 2016, SPP submitted the Partial Settlement requesting that the Commission 
establish a shortened hearing process that would enable settling parties to forego a full 
evidentiary hearing.  The Partial Settlement included a list of agreed-upon stipulated facts
for the Commission to use in determining whether the Parties Seeking Carve-Out 
Treatment are eligible for carve-out and, if so, when carve-out treatment become 
effective and are eligible parties entitled to refunds back to the effective date of SPP’s 
September 11, 2014 filing in this proceeding.

8. On August 26, 2016, Parties Seeking Carve-Out Treatment, Commission Trial 
Staff (Trial Staff), NPPD, and SPP filed initial briefs and on September 15, 2016 filed 
reply briefs.  SPP filed a motion to strike portions of Parties Seeking Carve-Out 
Treatment’s joint initial brief, and in its reply brief Trial Staff also asked the Commission 
to disregard portions of Parties Seeking Carve-Out Treatment’s joint initial brief.  NPPD
and Parties Seeking Carve-Out Treatment filed answers to the motion to strike.  

II. Motion to Strike

A. Motion and Replies

9. SPP asserts that the Commission should strike all aspects of Parties Seeking 
Carve-Out Treatment’s initial brief that address the quantification of costs for congestion 
and marginal loss charges.26  SPP argues that the Commission’s acceptance of the Partial 
Settlement expressly limited the scope of the paper hearing to the issues set forth in 
Appendix A of the Partial Settlement and that the submission of new cost quantification 
evidence circumvents the purpose and limits of the paper hearing process.  SPP states that 

                                             
25 Sw. Power Pool, Inc., 149 FERC ¶ 61,113 (2014) (Integrated System Order)

order on reh’g and clarification, 153 FERC ¶ 61,051 (2015).

26 SPP Motion to Strike at 3.  Specifically, SPP requests that the Commission 
strike:  (1) the entirety of Exhibits COP-1, COP-2, COP-3, and COP-4; (2) all references 
to losses and congestion-related costs on pages 3, 12, and 19-20 of Parties Seeking 
Carve-Out Treatment’s initial brief; and (3) all references to losses and congestion-
related costs on pages 3-13 of COP-1.  Id. at 3-4.
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no additional material facts are needed to resolve the issues set for paper hearing and 
notes that the Commission stated that the Partial Settlement resolved all issues of material 
fact.27  SPP contends that none of the new information submitted by Parties Seeking 
Carve-Out Treatment was agreed to by the parties to the Partial Settlement and that the 
new information undermines the purpose of the paper hearing process.28  

10. SPP argues that accepting or considering this information will unduly prejudice 
SPP and the other participants in this proceeding because they will have no opportunity to 
respond to this new evidence.29  SPP also argues that because the paper hearing process 
does not offer discovery or cross-examination to assess the validity or accuracy of the 
offered evidence, accepting or considering the information will deny SPP of its due 
process rights to a fair hearing.  Furthermore, SPP asserts that the submission of new 
evidence attempts to expand the scope of issues beyond what was agreed to in the Partial 
Settlement.  SPP asserts that the issue of any amount of financial responsibility was not 
set for hearing, nor is it reasonably related to whether Parties Seeking Carve-Out
Treatment are eligible for carve-out treatment, and if they are, when that treatment should 
be effective and whether they are entitled to refunds.30

11. NPPD supports SPP’s motion to strike and emphasizes that the Partial Settlement
established an agreed upon factual record.31  NPPD argues that Parties Seeking Carve-
Out Treatment’s initial brief introduces material facts that are not included in the 
stipulated facts attached to the Partial Settlement, which it contends undermines the 
purpose underlying the stipulation of facts. Further, NPPD contends that the new 
material facts should be struck because NPPD will have no opportunity for discovery or 
cross-examination.32  Trial Staff also asks the Commission to disregard the information 
that addresses the quantification of the costs for congestion and marginal loss charges

                                             
27 Id. at 4 (quoting Partial Settlement Order, 155 FERC ¶ 61,316 at P 6).

28 Id. at 5.

29 Id.

30 Id. (emphasis in original).

31 NPPD Answer at 1.

32 Id. at 2.
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because it is outside the scope of the stipulated issues and facts set forth in the Partial 
Settlement.33  

12. Parties Seeking Carve-Out Treatment state that the Commission places a high 
burden on motions to strike, which they assert that SPP has not met.34  They contend that 
the information submitted in the initial brief is consistent with the Commission’s 
requirements, as they are closely related to the controversy, clarify the issues before the 
Commission, and do not prejudice SPP or any other party.  Parties Seeking Carve-Out
Treatment explain that the information does not expand the scope of the issues beyond 
the Partial Settlement because the exhibits directly address Issue 1, their eligibility for 
carve-out treatment.35

13. Parties Seeking Carve-Out Treatment state that the relevant legal standard for 
granting carve-out treatment is if transitioning service from their pre-existing contract to 
service under an open access transmission tariff would result in changes affecting the 
benefit of the bargain between the parties to the GFA.  Parties Seeking Carve-Out
Treatment assert that the resolution of Issue 1 turns on if the denial of carve-out treatment 
will lead to significant changes to the benefit of their bargain struck in the 1977 Contract, 
and they rely on their exhibits and related statements only to establish that denial of 
carve-out treatment would result in significant changes to their bargain.36  

14. Parties Seeking Carve-Out Treatment assert that the motion to strike incorrectly 
characterizes the relationship between the stipulated facts and the scope of the stipulated 
issues because the additional information provided by the exhibits directly pertains to the 
1977 Contract and the stipulated issues.37  They argue that nothing in the exhibits 
expands or alters the stipulated facts or the scope of the hearing; instead, they explain that 
they offered the information to fulfill a legal point.38  

                                             
33 Trial Staff Reply Brief at 10-11.

34 Parties Seeking Carve-Out Treatment Answer at 2.

35 Id. at 2-3.

36 Id. at 3.

37 Id. at 6.

38 Id.
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B. Commission Determination

15. We will grant SPP’s motion to strike.  Under the terms of the Partial Settlement,
the parties agreed to forego a full evidentiary hearing before an Administrative Law 
Judge and brief the issues directly to the Commission, relying on a set of agreed-upon
Stipulated Facts.  In approving the Partial Settlement, the Commission found that the 
Partial Settlement resolved all issues of material fact through the Stipulated Facts and 
initiated this paper hearing process to resolve non-factual issues.39 If the Commission 
were to allow the additional testimony regarding the quantification of congestion and 
marginal loss charges, Parties Seeking Carve-Out Treatment would effectively 
supplement the information agreed to in the Stipulated Facts, expanding the scope of this 
paper hearing proceeding.  Allowing Parties Seeking Carve-Out Treatment to supplement 
the agreed-upon factual record would deny other parties in this proceeding the 
opportunity for cross-examination to assess the validity of the new evidence.  This would 
be contrary to the terms of the Partial Settlement and the Commission’s approval of the 
Partial Settlement because in requesting that the Commission establish the paper hearing 
proceeding the parties agreed that there were no remaining issues of material fact to be 
resolved.  Accordingly, we grant SPP’s motion to strike all references quantifying the 
costs for congestion and marginal losses from Parties Seeking Carve-Out Treatment’s
initial brief and exhibits.40  

III. Substantive Matters

16. In the Partial Settlement Order, the Commission initiated a paper hearing and
agreed to determine two issues after briefing from the parties:  (1) whether Missouri 
River, Heartland, Basin Electric, or all are eligible for GFA carve-out treatment under the 
SPP Tariff and Commission policy by virtue of their rights under the 1977 Contract; and 
(2) if the answer to Issue 1 is yes, then when carve-out treatment should become effective 
and are eligible parties entitled to refunds back to the effective date October 1, 2015, the 
effective date of SPP’s September 11, 2014 filing in this proceeding.41  Based on our 
review of the record in this proceeding, Commission precedent, and the SPP Tariff, we 

                                             
39 Partial Settlement Order, 155 FERC ¶ 61,316 at P 6, n.12.

40 Specifically, we strike the following:  (1) the entirety of Exhibits COP-1, 
COP-2, COP-3, and COP-4; (2) all references to losses and congestion-related costs on 
pages 3, 12, and 19-20 of Parties Seeking Carve-Out Treatment’s initial brief; and (3) all 
references to losses and congestion-related costs on pages 3-13 of COP-1.  

41 Sw. Power Pool, Inc., March 24, 2016 Offer of Partial Settlement, Appendix A 
(Stipulated Issues).
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find that Parties Seeking Carve-Out Treatment are not eligible for GFA carve-out 
treatment, as explained in detail below.  Accordingly, because Parties Seeking Carve-Out 
Treatment are ineligible for GFA carve-out treatment, we will not address Issue 2.

A. Issue 1

1. Eligibility under the SPP Tariff

17. As noted above, in the Integrated Marketplace proceeding, SPP filed the Carve-
Out Settlement with a concurrent Tariff filing, and on September 30, 2013, the 
Commission conditionally accepted the Tariff revisions and conditionally approved the 
Carve-Out Settlement.  SPP’s filing included a new section 2.16 of Attachment AE of the 
SPP Tariff42 to govern carve-out treatment for GFAs in SPP. 

a. Initial Briefs in Support of Carve-Out Treatment 
Eligibility

18. Parties Seeking Carve-Out Treatment contend that the 1977 Contract is entitled to 
carve-out treatment because the Commission already decided the issue when it held that 
carve-out treatment should be the default treatment for GFAs that are not modified.43

Noting that the Commission approved the settlement that provided for carve-out 
treatment for Lincoln Electric under GFA 496, Parties Seeking Carve-Out Treatment 
assert that the only difference between the Integrated Marketplace proceeding and the 
integration of the Integrated System into SPP is the passage of less than two years.  They 
contend that had integration of the Integrated System into SPP occurred simultaneously
with the Integrated Marketplace proceeding, the Parties Seeking Carve-Out Treatment 
would have received the same GFA carve-out treatment as Lincoln Electric.  Therefore, 
Parties Seeking Carve-Out Treatment assert that the Commission should apply the 
doctrine of collateral estoppel because the issues presented in this proceeding have been 
fully litigated and decided on the merits and no new circumstances would justify 
relitigation.  Parties Seeking Carve-Out Treatment argue that “[i]t is axiomatic that 
similarly situated customers such as [Lincoln Electric] and [Parties Seeking Carve-Out 
Treatment] must receive similar treatment for  similar services….”44  Parties Seeking 
                                             

42 Southwest Power Pool, Inc., FERC FPA Electric Tariff, Open Access 
Transmission Tariff, Sixth Revised Volume No. 1, Att. AE (MPL) 2.16, Attachment AE 
(MPL) section 2.16, 0.0.0.

43 Parties Seeking Carve-Out Treatment Initial Brief at 13 (citing Integrated 
Marketplace Order, 141 FERC ¶ 61,048 at PP 313-15).

44 Id. at 14.
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Carve-Out Treatment also argue that the Commission’s acceptance of carve-out treatment 
for Lincoln Electric implicitly recognized the need for carve-out treatment to preserve 
the benefit of Parties Seeking Carve-Out Treatment’s bargain with NPPD under the 
1977 Contract.45

19. Parties Seeking Carve-Out Treatment contend that SPP is mistaken in its belief 
that only parties to the Carve-Out Settlement were eligible for carve-out treatment.  They 
assert that no order from the Commission supports the premise that the then-existing 
GFA list precluded further additions.46  Parties Seeking Carve-Out Treatment state that 
“the Commission’s designation of the carve-out issue for settlement in this proceeding 
conveys clear expectations that further carve-outs could be granted.”47  Parties Seeking 
Carve-Out Treatment contend that the Commission has determined that preexisting 
contracts between transmission providers cannot be abrogated for all signatories simply 
because one party joins an Independent System Operator (ISO) or Regional Transmission 
Organization (RTO).48  They state that SPP’s denial of carve-out treatment would 
dramatically and unreasonably alter the bargain struck by the parties to the 1977 Contract 
by imposing congestion and marginal loss charges, which are significant charges that 
were not contemplated by the contracting parties.  Parties Seeking Carve-Out Treatment 
assert that under Commission precedent, they are entitled to the benefit of their bargain 
and that SPP’s position would violate this principle.49

20. Trial Staff states that the Integrated Marketplace proceeding did not determine 
whether or not Missouri River’s portion of the 1977 Contract qualified for carve-out 
treatment under the SPP Tariff because such treatment was not needed at that time.50  
Trial Staff contends that the integration of the Integrated System into SPP has changed 
Missouri River’s circumstances and that nothing in the record indicates there is any 

                                             
45 Id. at 15 (citing Integrated Marketplace Order, 141 FERC ¶ 61,048 at PP 311, 

313).

46 Id. at 16.

47 Id. at 17.

48 Id. (citing Dairyland Power Coop. v. Midwest Indep. Transmission Sys. 
Operator, Inc., 129 FERC ¶ 61,221, at P 40 (2009) (Dairyland), reh’g denied, 131 FERC 
¶ 61,163 (2010) (Dairyland Rehearing)). 

49 Id. (citing Wis. Pub. Power, Inc. v. FERC, 493 F.3d 239, 273 (D.C. Cir. 2007)).

50 Trial Staff Initial Brief at 6.
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reason that Missouri River should be precluded from raising the arguments in this 
proceeding.  Trial Staff highlights that Missouri River’s portion of the 1977 Contract was 
identified and included in Attachment W of the SPP Tariff prior to the Commission’s 
acceptance of the Integrated Marketplace proposal.  Trial Staff notes that although 
Lincoln Electric’s portion of the 1977 Contract was determined to be eligible for carve-
out treatment in the Carve-Out Settlement, such an exemption could not be extended to 
Missouri River at that time because neither the source or the sink were located within the 
SPP footprint.  Trial Staff contends that the addition of the Integrated System to SPP
places the remaining Parties Seeking Carve-Out Treatment in a virtually identical 
position to that of Lincoln Electric.51  Trial Staff states that given these changed 
circumstances, it is unclear why Parties Seeking Carve-Out Treatment should be treated 
any differently than Lincoln Electric because they are parties to the same contract.52  

b. Initial Briefs Opposed to Carve-Out Treatment Eligibility

21. SPP and NPPD point to the Carve-Out Settlement as establishing which GFA 
transactions are eligible for carve-out treatment in the Integrated Marketplace.  NPPD 
explains that, when it joined SPP in 2009, it designated over 100 contracts as GFAs for 
SPP to add to Attachment W of the SPP Tariff, including the 1977 Contract.  NPPD 
states that, at the time, such designation did not include an exemption from congestion 
and marginal loss charges because SPP did not have day-ahead and real-time energy 
markets (i.e., a day-2 market design).  NPPD states that when SPP proposed its Integrated 
Marketplace day-2 market construct, it protested SPP’s proposal to impose congestion 
and marginal loss charges on transactions governed by 22 GFAs, including Lincoln 
Electric’s 190 MW and Missouri River’s 272 MW reservations under the 1977 Contract.  
After negotiations, NPPD explains that SPP filed the Carve-Out Settlement, which 
included Schedule 1, which listed six GFA transactions that merited carve-out 
treatment.53  

22. SPP contends that through the Carve-Out Settlement, it complied with 
Commission precedent by recognizing that it should not charge congestion and marginal 
loss charges to certain transmission owners and customers who joined SPP before 
commencement of its day-2 market, as these transmission owners and customers could 
not evaluate these market charges when they joined.54  SPP asserts that Schedule 1 of the 
                                             

51 Id. at 8.

52 Id. at 9.

53 NPPD Initial Brief at 9-10.

54 SPP Initial Brief at 2.
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Carve-Out Settlement contains the exclusive list of GFAs eligible for carve-out treatment.  
SPP and NPPD both emphasize that Schedule 1 only lists Lincoln Electric’s 190 MW 
reservation under the 1977 Contract as being eligible for carve-out treatment.55  

23. SPP distinguishes Parties Seeking Carve-Out Treatment’s transactions under the 
1977 Contract from those GFA transactions receiving carve-out eligibility in the Carve-
Out Settlement.  SPP asserts that the inclusion of the 1977 Contract in Attachment W of 
the SPP Tariff does not negate the eligibility requirements for carve-out—namely, 
being an SPP transmission owner or customer and having GFA service in SPP prior to 
October 18, 2012, the cut-off date for carve-out treatment in the Carve-Out Settlement.56  
SPP highlights that the Parties Seeking Carve-Out Treatment were not transacting within 
SPP as transmission owners, market participants, or customers prior to October 18, 2012, 
and they did not take SPP network transmission service prior to October 1, 2015.  Thus, 
SPP contends that the Parties Seeking Carve-Out Treatment are not similarly situated to 
existing SPP members properly afforded carve-out treatment.57  

24. SPP further argues that the service provided to Parties Seeking Carve-Out 
Treatment under the 1977 Contract was not GFA service in SPP prior to their becoming 
SPP members.  According to SPP, the rationale for treating a pre-Order No. 88858  
transmission agreement as a GFA is to ensure, among other things, that the transmission
customer’s rights under an existing agreement are not abrogated.  SPP states that under 
the SPP Tariff, a GFA customer is relieved from paying the SPP Tariff transmission 
charge for service provided under the GFA, but where a party to an existing contract is 
not taking SPP transmission service, the issue of paying the existing contract rate and 
paying a Tariff rate does not exist.  SPP argues that this is the case for Parties Seeking 
Carve-Out Treatment.  SPP asserts that none of Parties Seeking Carve-Out Treatment 

                                             
55 NPPD Initial Brief at 10; SPP Initial Brief at 8-9.

56 SPP Initial Brief at 4.

57 See id. at 2, 12.

58 Promoting Wholesale Competition Through Open Access Non-Discriminatory 
Transmission Services by Public Utilities; Recovery of Stranded Costs by Public Utilities 
and Transmitting Utilities, Order No. 888, FERC Stats. & Regs. ¶ 31,036 (1996), 
order on reh’g, Order No. 888-A, FERC Stats. & Regs. ¶ 31,048, order on reh’g, 
Order No. 888-B, 81 FERC ¶ 61,248 (1997), order on reh’g, Order No. 888-C, 82 FERC 
¶ 61,046 (1998), aff’d in relevant part sub nom. Transmission Access Policy Study Group 
v. FERC, 225 F.3d 667 (D.C. Cir. 2000), aff’d sub nom. New York v. FERC, 535 U.S. 1 
(2002).
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were faced with paying for Tariff service and simultaneously paying the 1977 Contract 
rate prior to joining SPP and that the inclusion of the 1977 Contract in Attachment W 
does not negate the requirements for them to be eligible for carve-out—i.e., being SPP 
transmission customers and having GFA service in SPP prior to October 18, 2012.59

25. SPP states that in the Integrated Marketplace proceeding, it explained that 
Missouri River’s service under the 1977 Contract was not GFA service because it did not 
flow through, into, or out of the SPP region; was designated on the NPPD, not SPP, 
OASIS; and contained sources and sinks entirely within the Western-UGP balancing 
authority area.  SPP states that it further explained that because Missouri River’s service 
was not associated with an SPP settlement location or SPP transmission service, it was 
not tagged by SPP and was therefore not GFA service eligible for carve-out treatment in 
the Integrated Marketplace.60  

26. SPP argues that the Commission’s acceptance of the Carve-Out Settlement and the 
Tariff provisions implementing the settlement puts to rest the scope, service, and entities 
for which GFA carve-out applies.61  SPP argues that Parties Seeking Carve-Out 
Treatment fail to meet the Tariff criteria for carve-out eligibility contained in section 2.16 
of Attachment AE.  With regard to section 2.16(b), SPP states that, although Parties 
Seeking Carve-Out Treatment were parties to the 1977 Contract, designation as a GFA in 
Attachment W only confers on parties to the GFA, that are SPP transmission owners or 
customers, the ability to use service under the GFA instead of taking transmission service 
under the Tariff.62  SPP states that, as explained in the Carve-Out Tariff filing, carve-out 
eligibility for new transmission owners and customers expired after October 18, 2012, as 
carve-out treatment would no longer be needed.  SPP explains that parties that became 
SPP market participants after commencement of the Integrated Marketplace could weigh 
the costs and benefits of participating in SPP, unlike existing transmission owners and 
customers that took service prior to market start.63  SPP notes that none of the Parties 
Seeking Carve-Out Treatment objected to the Tariff provisions implementing the Carve-
Out Settlement.  

                                             
59 SPP Initial Brief at 4.

60 Id. at 7 (citing Stipulated Facts at P 23).

61 Id. at 10.

62 Id. at 5-6.

63 Id. at 9-10 (citing Carve-Out Tariff Filing at 8 (quoting Dairyland Rehearing, 
131 FERC ¶ 61,163 at P 22)).
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27. NPPD asserts that Commission precedent supports denying carve-out treatment to 
new members that join an RTO after the implementation of a new energy market.  NPPD 
notes that, when MISO commenced its day-2 market, the Commission found that it had 
no authority to impose congestion and marginal loss charges on non-jurisdictional 
contracts designated as GFAs prior to the establishment of an RTO’s day-2 market.64  
NPPD states, however, that the Commission subsequently made clear that it premised its 
prior GFA carve-out rulings on the commencement of the market impacting the GFAs 
of existing transmission owning-members of MISO.65  According to NPPD, the 
Commission recognized that existing transmission owners and their GFA counterparties, 
by virtue of their membership in MISO, had no control over the market transition and 
were forced to either endure incremental market changes or face substantial withdrawal 
charges; thus, carve-out treatment was appropriate for existing transmission owners and 
market participants.66  NPPD explains that, by contrast, the Commission clarified that 
prospective transmission owners seeking to join MISO after commencement of MISO’s 
day-2 market were not subject to forced market transitions and retained the choice of 
whether or not to subject themselves to the RTO’s market rules; thus, carve-out treatment 
was not appropriate for prospective transmission owners and market participants.67  
NPPD notes that in the Carve-Out Settlement and Carve-Out Tariff proceeding, SPP 
expressly made clear that the only GFAs eligible for carve-out from congestion and 
marginal loss charges are those expressly identified on Schedule 1 of the Carve-Out 
Settlement and that other GFAs were ineligible for carve-out treatment, consistent with 
the policy established in Dairyland.68

28. Similarly, SPP contends that the extension of carve-out treatment to Parties 
Seeking Carve-Out Treatment violates Commission policy and precedent.  According to 
SPP, the Commission views carve-out treatment as a transitory mechanism with 
intentional limits.  SPP notes that in Dairyland Rehearing, the Commission stated:
                                             

64 NPPD Initial Brief at 13 (citing Midwest Indep. Transmission Sys. Operator, 
Inc., 108 FERC ¶ 61,236, at P 150 (2004), order granting reh’g in part, 111 FERC ¶ 
61,042, order granting reh’g in part, 112 FERC ¶ 61,311 (2005), aff’d, Wisc. Public 
Power, Inc. v. FERC, 493 F. 3d 239 (D.C. Cir. 2007)).

65 Id. at 14 (citing Dairyland, 129 FERC ¶ 61,221 at P 39).

66 Id. (citing Dairyland Rehearing, 131 FERC ¶ 61,163 at P 22).

67 Id.

68 See id. at 11 (citing Stipulated Facts at P 28; Carve-Out Settlement, Transmittal 
Letter at 8).
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The carve-out option for GFAs was approved with the understanding 
that carved-out GFAs represented a relatively minor and declining segment 
of [MISO’s] market. . . . Nothing suggests that carved-out treatment was 
an option that all future potential transmission owners could have 
reasonably believed would remain available indefinitely.69  

SPP contends that extending carve-out treatment to Parties Seeking Carve-Out Treatment 
would violate the Commission’s stated expectation that GFA carve-outs would continue 
to decrease over time.70  SPP also argues that continuing to expand carve-out treatment 
would require an unjust and unreasonable shift of congestion and marginal loss charges 
to other market participants as uplift.

c. Reply Briefs in Support of Carve-Out Treatment 
Eligibility

29. Parties Seeking Carve-Out Treatment argue that SPP and NPPD’s position rests on 
a mischaracterization of Dairyland Rehearing.  Parties Seeking Carve-Out Treatment 
contend that the Commission’s finding allowing for the exclusion of carve-out treatment
in Dairyland Rehearing only applied to bilateral contracts between a new transmission 
owner and its own cooperative members.  According to Parties Seeking Carve-Out
Treatment, the Commission held that existing agreements between a prospective 
member and another transmission owner are entitled to GFA carve-out treatment.71

Parties Seeking Carve-Out Treatment contend that they are not seeking to carve-out 
an agreement with their own cooperative members; instead, they assert that the 
1977 Contract is indisputably an existing agreement between prospective members and 
existing transmission owners in SPP, which they argue is entitled to carve-out treatment 
under the Commission’s holding in Dairyland.72

30. Parties Seeking Carve-Out Treatment contend that it was not possible to 
predict that SPP would assess congestion and marginal loss charges on service under 
the 1977 Contract if and when Parties Seeking Carve-Out Treatment joined SPP, as 

                                             
69 SPP Initial Brief at 13 (quoting Dairyland Rehearing, 131 FERC ¶ 61,163 

at P 24 (internal citations omitted)). 

70 Id. at 13-14 (quoting Dairyland Rehearing, 131 FERC ¶ 61,163 at PP 48-49, 
53).

71 Parties Seeking Carve-Out Treatment Reply Brief at 3-4.

72 Id. at 4-5.
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section 2.16 of Attachment AE references “GFAs” rather than “transmission 
reservations,” and the transmission service provided to Lincoln Electric under the 
1977 Contract had already been accepted for GFA carve-out treatment under GFA 496.73

31. Parties Seeking Carve-Out Treatment contend that NPPD and SPP inaccurately 
portray the process by which Parties Seeking Carve-Out Treatment joined SPP.  Parties 
Seeking Carve-Out Treatment argue that they were not in a position to “evaluate the 
costs and benefits” when considering whether to join SPP.74  Parties Seeking Carve-Out 
Treatment state that at the time SPP initiated the Integrated Marketplace, the transmission 
facilities used by Parties Seeking Carve-Out Treatment under the 1977 Contract were 
located within Western-UGP’s balancing area and were heavily integrated with Western-
UGP’s transmission network.  Parties Seeking Carve-Out Treatment assert that the degree 
of integration was such that, unless the Western Area Power Administration entered 
negotiations to join SPP, Parties Seeking Carve-Out Treatment could not join SPP 
independently.75

32. Parties Seeking Carve-Out Treatment argue that NPPD and SPP ignore the 
distinction between a newly-filed contract and a reservation under an already-accepted 
GFA.  Parties Seeking Carve-Out Treatment argue that their transmission reservations 
under the 1977 Contract should not be considered a newly-filed GFA because the 
contract was already recognized as GFA 496 in Attachment W of the SPP Tariff and 
included on the list of SPP GFAs receiving GFA carve-out treatment.76  Parties Seeking 
Carve-Out Treatment argue that, as the contract is already listed, they are therefore 
parties to a “GFA eligible for GFA Carve Out 30 days prior to the start” of the Integrated 
Marketplace and should be considered as such under the GFA carve-out provisions in 
section 2.16 of the SPP Tariff.77  Parties Seeking Carve-Out Treatment further note that 
the SPP Tariff addresses “GFA” identification and does not divide transmission 
reservations under a contract into multiple GFAs; therefore, they assert that SPP and 
NPPD are attempting to draw a distinction under the Tariff where none exists.78

                                             
73 Id. at 7.

74 Id.

75 Id. at 8.

76 Id. at 10 (citing NPPD Initial Brief at 10).

77 Id. at 10-11.

78 Id. at 11.
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33. Trial Staff states that the Carve-Out Settlement only determined that Lincoln 
Electric’s reservation under the 1977 Contract was eligible for carve-out treatment, while 
it was determined that there was no need to carve-out Parties Seeking Carve-Out
Treatment’s reservations because the scheduling and output of this portion of 1977 
Contract took place outside of SPP.79  Furthermore, Trial Staff counters SPP’s argument 
that Commission policy and precedent dictate that new members joining an RTO after 
implementation of an energy market should not receive carve-out treatment, arguing that 
SPP’s reliance on the Dairyland Rehearing is misplaced.80  Trial Staff disagrees with 
SPP’s contention that this case is similar to Dairyland in that Parties Seeking Carve-Out 
Treatment joined SPP after the Integrated Marketplace commenced and therefore had 
opportunity to evaluate the costs and benefits of participating in the SPP market prior to 
joining.  Trial Staff argues that, in this case, there was no need for a carve-out of the 
Missouri River portion of the reservation at the time of implementation of the Integrated 
Marketplace because the scheduling and output of that portion of the GFA all took place 
outside of SPP.  According to Trial Staff, the circumstances changed after the Integrated 
System joined SPP and brought the source and sink for the remaining participants to the 
1977 Contract into SPP’s footprint.  Trial Staff concludes that Parties Seeking Carve-Out 
Treatment should thus receive carve-out treatment under the 1977 Contract similar to 
other entities granted carve-out in the Carve-Out Settlement.81

d. Reply Briefs Opposed to Carve-Out Treatment Eligibility

34. SPP states that Parties Seeking Carve-Out Treatment suffer from a fundamental 
misunderstanding of the difference between GFA treatment and carve-out treatment.  SPP 
explains that as a GFA the 1977 Contract will not be abrogated if it is not granted carve-
out treatment because Parties Seeking Carve-Out Treatment will continue to pay the 
transmission charge under the 1977 Contract and will not be charged the SPP 
transmission service charge for the service provided.82  Additionally, SPP states that 
Parties Seeking Carve-Out Treatment will receive Auction Revenue Rights that may be 
converted to Transmission Congestion Rights, and the revenue from either may be used 
to offset the costs of congestion they incur under the SPP Tariff when serving load.  SPP 
reiterates that carve-out treatment was only available to customers that were parties to a 
GFA and taking SPP transmission service before the creation of the Integrated 
                                             

79 Trial Staff Reply Brief at 6-7.

80 See id. at 10 (citing SPP Initial Brief at 10-14).

81 Id.

82 SPP Reply Brief at 2.
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Marketplace.  SPP asserts that those parties were shielded from congestion and loss 
charges because they did not have the opportunity to assess the benefits of membership in 
SPP and the Integrated Marketplace.  SPP also contends that Commission precedent 
demands that carve-out treatment be limited to reduce the uplift of costs.83  SPP states 
that this fundamental misunderstanding forms the basis for all of Parties Seeking Carve-
Out Treatment’s arguments for receiving carve-out treatment.

35. SPP and NPPD assert that Parties Seeking Carve-Out Treatment’s claim of 
collateral estoppel fails for several reasons.  First, SPP and NPPD argue that the issue 
decided in the Carve-Out Settlement is different than the one posed here.  SPP and NPPD 
assert that the Carve-Out Settlement addressed which existing SPP transmission owners 
and customers with GFAs were eligible for carve-out treatment before the 
implementation of the Integrated Marketplace.84  SPP and NPPD assert that the issue here 
is whether customers that joined SPP after the implementation of the Integrated 
Marketplace are eligible for carve-out treatment.85  Furthermore, SPP asserts that the 
issue here was resolved in the Carve-Out Tariff Proceeding Order, where the 
Commission accepted the Tariff revisions implementing the settlement, including a cut-
off date for carve-out treatment eligibility of October 18, 2012 for new SPP members and 
customers.86  

36. SPP further asserts that, in order for collateral estoppel to apply, two conditions 
must be met:  (1) the matter at issue in the later proceeding must be identical to the issues 
that were litigated and determined in the earlier proceeding; and (2) the legal climate 
must have remained unchanged between the two proceedings.87  As to the second 
condition, SPP asserts that the legal climate has not remained unchanged because Parties 
Seeking Carve-Out Treatment joined SPP after the implementation of the Integrated 
Marketplace.

37. SPP and NPPD contend that, even if the issue was the same, the Commission 
should not apply collateral estoppel in this proceeding because the issue was decided 

                                             
83 Id. at 2-3.

84 NPPD Reply Brief at 8; SPP Reply Brief at 8.

85 NPPD Reply Brief at 8; SPP Reply Brief at 9.

86 SPP Reply Brief at 9.

87 Id. at 8 (citing Commissioner of Internal Revenue v. Sunnen, 333 U.S. 591, 598, 
600 (1948)).
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through settlement and not through litigation.88  In addition, NPPD contends that 
collateral estoppel does not apply because the Commission did not make a decision on 
the merits and that the Commission directed parties to resolve carve-out issues by 
settlement, allowing that, if negotiations failed, “a carve-out could be consistent with 
precedent.”89  NPPD also asserts that the Commission’s approval of the Carve-Out 
Settlement does not constitute a ruling on the eligibility of Parties Seeking Carve-Out 
Treatment’s reservations under the 1977 Contract, as the settlement directly states that 
“GFA 496 covers two (2) reservations and that only the 190 MW [attributable to Lincoln 
Electric] is eligible for carve-out.”90

38. In addition, NPPD argues that the Commission did not establish carve-out 
precedent when it approved the Carve-Out Settlement, as Article 5.4 of the Carve-Out 
Settlement states that “approval of the agreement shall not constitute approval of, or 
precedent regarding, any principle of issue in this proceeding.”91  

39. Additionally, SPP argues that Parties Seeking Carve-Out Treatment’s argument 
that they are entitled to carve-out treatment is a collateral attack on the Carve-Out 
Settlement, the Carve-Out Settlement Order, and the Carve-Out Tariff Proceeding Order.  
SPP reiterates that Parties Seeking Carve-Out Treatment participated in these proceedings 
and did not oppose the settlement or seek rehearing of either order; therefore, SPP asserts 
that their protest here represents an impermissible collateral attack on those orders.92  

e. Commission Determination

40. We find that Parties Seeking Carve-Out Treatment are not eligible for carve-out 
treatment under the SPP Tariff.  We find that section 2.16 of Attachment AE of the SPP 
Tariff, which governs GFA carve-out in SPP, is ambiguous as applied to Parties Seeking 
Carve-Out Treatment.  Nevertheless, we also find that Parties Seeking Carve-Out 
Treatment do not qualify for carve-out treatment as discussed below.  

                                             
88 NPPD Reply Brief at 8-9; SPP Reply Brief at 10.

89 NPPD Reply Brief at 8-9 (quoting Integrated Marketplace Order, 141 FERC ¶ 
61,048 at P 314).

90 NPPD Reply Brief at 6 (citing Stipulated Facts at PP 25-26).

91 Id. at 10 (citing Carve-Out Settlement at 7).

92 SPP Reply Brief at 14.
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41. Parties Seeking Carve-Out Treatment contend that they should receive GFA carve-
out treatment, arguing that SPP included the 1977 Contract in its Tariff as a listed GFA 
before the commencement of the Integrated Marketplace, and that by not being afforded a 
GFA carve-out, they are receiving disparate treatment under that agreement.  SPP argues 
that Parties Seeking Carve-Out Treatment fail to meet the Tariff criteria for carve-out 
eligibility contained in section 2.16 of Attachment AE.

42. Section 2.16 of Attachment AE provides as follows:

(a) Transmission Owners that are a party to GFA(s) eligible for GFA 
Carve Out 30 days prior to the start of the initial transmission service 
verification as described in 7.1.1 of Attachment AE shall:  
1. Elect GFA Carve Out; 
2. Elect such GFA(s) be treated comparably to other firm 

transmission reservations eligible for Auction Revenue Rights 
and Transmission Congestion Rights in accordance with 
Attachment AE of this Tariff; or 

3. Convert such GFA to Transmission Service or Network 
Integration Service under this Tariff.

(b) A GFA added to Attachment W of the Tariff after October 18, 2012 
shall be subject to the following treatment:  
(1) Auction Revenue Rights and Transmission Congestion Rights 

eligibility under Attachment AE of this Tariff; or 
(2) Full conversion to Transmission Service or Network 

Integration Transmission Service under this Tariff.93

43. Based on our review of section 2.16, we conclude that Parties Seeking Carve-Out 
Treatment do not appear to fall under either section 2.16(a) or (b).  Section 2.16(b) 
applies to a “GFA added to Attachment W of the Tariff after October 18, 2012.”  While 
SPP asserts that Parties Seeking Carve-Out Treatment’s transmission reservations were 
added after October 18, 2012, and thus section 2.16(b) is applicable, the SPP Tariff does 
not define a GFA by transmission reservation; rather, it defines a GFA by agreement.94  
                                             

93 Southwest Power Pool, Inc., FERC FPA Electric Tariff, Open Access 
Transmission Tariff, Sixth Revised Volume No. 1, Att. AE (MPL) 2.16, Attachment AE 
(MPL) section 2.16, 0.0.

94 The Definitions provision of the SPP Tariff provides (in pertinent part) as 
follows:

Grandfathered Agreements or Transactions to include: (1) agreements 
(continued ...)
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The 1977 Contract is not a “GFA added to Attachment W after October 18, 2012”
because it was listed as GFA 496 in Attachment W prior to October 18, 2012, rendering 
section 2.16(b) of Attachment AE inapplicable to the 1977 Contract.

44. Nevertheless, the inapplicability of section 2.16(b) of Attachment AE does not
make Parties Seeking Carve-Out Treatment eligible for carve-out treatment on its own.
In order to qualify for carve-out treatment, Parties Seeking Carve-Out Treatment would 
need to be parties to a “GFA[] eligible for GFA Carve Out” under section 2.16(a).  
However, the phrase “GFA(s) eligible for GFA Carve Out” is undefined in the 
SPP Tariff, and the Tariff otherwise lacks criteria or context to be used to define the 
phrase.  Therefore, we turn to extrinsic evidence of the intent underlying section 2.16 of 
Attachment AE to determine what GFAs are eligible for carve-out treatment.  

45. When presented with a dispute concerning interpretation of a tariff or contract, the 
Commission looks first to the language of the tariff or contract itself and, only if it cannot 
discern the meaning of the tariff from the language of the tariff, will it look to extrinsic 
evidence of intent.95  Extrinsic evidence (which may include the parties’ course of 
                                                                                                                                                 

providing long term firm transmission service executed prior to April 1, 
1999 and Network Integration Transmission Service executed prior to 
February 1, 2000; . . . (6) contracts entered into by a Nebraska or South 
Dakota public-power entity prior to the transfer of functional control of its 
transmission facilities to the Transmission Provider; (7) existing contracts 
entered into by a Member which is a Nebraska or South Dakota public-
power entity with any retail or wholesale electric utility customer that has a 
right under state law to obtain electric transmission service or energy 
service from such Member; (8) new contracts entered into by a Member 
which is a Nebraska or South Dakota public-power entity with any retail or 
wholesale electric utility customer that has a right under state law to obtain 
electric transmission service or energy service from such Member to the 
extent that provision of service under the Tariff would not satisfy such 
Member’s obligation under state law; . . . .  These agreements are set forth 
on the list which is Attachment W to this Tariff.  

Southwest Power Pool, Inc., FERC FPA Electric Tariff, Open Access 
Transmission Tariff, Sixth Revised Volume No. 1, Definitions G, 1 Definitions G, 
2.0.0. 

95 N.Y. Indep. Sys. Operator, Inc., 131 FERC ¶ 61,032, at P 30 (2010) (citing
(continued ...)
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performance) is admissible to ascertain the intent of the parties when the intent has been 
imperfectly expressed in ambiguous contract language, but it is not admissible to either 
contradict or alter express terms.96  A tariff or contract is ambiguous when it is 
“reasonably susceptible [to] different constructions or interpretations.”97  Given the 
ambiguity contained within section 2.16(a) of Attachment AE of the SPP Tariff, we 
must consider the full context of the establishment of GFA carve-out treatment under the 
SPP Tariff, including the Integrated Marketplace proceeding, the Carve-Out Settlement, 
the Carve-Out Tariff proceeding, and Commission precedent in order to determine if 
Parties Seeking Carve-Out Treatment are eligible for carve-out treatment under the 
1977 Contract.

46. As SPP noted in the transmittal letter in the Carve-Out Tariff proceeding, “[t]he 
concurrently-filed settlement specifies those GFAs from Attachment W that may be 
carved out from the Integrated Marketplace.  Other GFAs are ineligible for carve-out 
treatment.”98  In addition, Article 2.2 of the Carve-Out Settlement indicates that the 
identified list of GFAs, contained in Schedule 1 of the settlement, “constitutes the 
exclusive list of eligible ‘Carved-Out GFAs,’ meaning only those agreements and the 
megawatts associated with them identified . . . are eligible for carve-out treatment . . . .”99  
Schedule 1 provides that “[c]ontract 496 covers two (2) reservations.  However, only the 
190 MW reservation under this GFA is eligible for carve-out . . . .”100 Thus, SPP 
communicated its intent to limit carve-out treatment, and the parties to the Carve-Out 
Settlement agreed to the limited list of GFAs and associated megawatts eligible for carve-

                                                                                                                                                 
N.Y. Indep. Sys. Operator, Inc. v. Astoria Energy LLC, 118 FERC ¶ 61,216, at P 34 
(2007)).

96 Id.

97 Miss. River Transmission Corp., 96 FERC ¶ 61,185, at 61,819 (2001) (quoting 
Lee v. Flintkote Co., 593 F.2d 1275, 1282 (D.C. Cir. 1979)).

98 Carve-Out Settlement, Transmittal Letter at 9 (emphasis added).

99 Carve-Out Settlement at 6. In support of prohibiting future carve-outs, SPP 
relied on the Commission’s language in Dairyland Rehearing and stated that “[i]f a party 
adds a GFA to Attachment W after Commission approval of the Integrated Marketplace, 
the party is reasonably presumed to accept both the benefits and costs of the Integrated 
Marketplace for its GFA.” Carve-Out Tariff Filing at 8.

100 Carve-Out Settlement, Schedule 1, at n.***.
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out treatment, as listed in Schedule 1 of the Carve-Out Settlement.  Parties Seeking 
Carve-Out Treatment neither concurred with nor objected to the Carve-Out Settlement.101

47. Parties Seeking Carve-Out Treatment assert that they are entitled to Carve-Out 
Treatment under Dairyland and because the Commission decided this issue when it “held 
unequivocally in the [Integrated Marketplace Order] that GFA Carve-Out Treatment 
should be the default for GFAs that are not modified.”102  These assertions are misplaced.  
The Commission has granted carve-out treatment to GFAs in order to preserve the benefit 
of the bargain struck by the parties.103  But there are limits to the Commission’s 
preservation of GFAs as noted in Dairyland Rehearing, where the Commission found 
that new members to an ISO or RTO can weigh the benefit of their bargain and choose 
not to join an ISO or RTO in order to retain the benefits of their original agreements.104  

48. Accordingly, consistent with Dairyland, we find that in order to be eligible for 
carve-out treatment under section 2.16(a) of Attachment AE, a party must not have had 
the opportunity to weigh the costs and benefits of the Integrated Marketplace rules before 
joining SPP.  Therefore, even though the 1977 Contract was listed as a GFA prior to 
October 18, 2012, Parties Seeking Carve-Out Treatment are ineligible for GFA carve-out 
treatment because they were aware of and could have considered the benefits and costs of 
joining SPP. 

49. Furthermore, Parties Seeking Carve-Out Treatment did not take grandfathered 
transmission service over the SPP transmission system until they became SPP members 
in October 2015.  Thus, before deciding to join SPP they had the opportunity to weigh the 
benefits and costs of joining SPP, which at that time had been operating a day-2 energy 
market since March 2014.  The Commission finds that Parties Seeking Carve-Out 
Treatment should be treated the same way as a prospective transmission owner that 
became an SPP member after October 18, 2012, the date limiting the addition of a GFA 
eligible for carve-out treatment under the SPP Tariff.  

                                             
101 Stipulated Facts at P 27.

102 Parties Seeking Carve-Out Treatment Initial Brief at 13 (citing Integrated 
Marketplace Order, 141 FERC ¶ 61,048 at PP 313-15); see also Parties Seeking Carve-
Out Treatment Reply Brief at 4-5.

103 See Dairyland Rehearing, 131 FERC ¶ 61,163 at PP 39, 41-42.

104 Id. PP 41-42 (“Original transmission owners and their GFA counterparties 
transitioning to the Day 2 environment in 2004 did not have a similar level of control, 
and were forced to either endure market changes or face substantial withdrawal costs.”).

20170926-3031 FERC PDF (Unofficial) 09/26/2017



Docket Nos. ER14-2850-008 and ER14-2851-008 - 25 -

50. Although Parties Seeking Carve-Out Treatment contend that they could not join 
SPP independently due to the highly integrated nature of their transmission systems 
with Western-UGP’s transmission network, we note that, regardless of the degree of 
independence, Western-UGP, Basin Electric, Heartland, and Missouri River joined SPP 
after the commencement of the Integrated Marketplace and were not subject to a forced 
transition to a day-2 market.

51. Parties Seeking Carve-Out Treatment also contend that the Commission and SPP 
should be bound by the doctrine of collateral estoppel because of the determination that 
Lincoln Electric was eligible for carve-out treatment in the Carve-Out Settlement.  
Conversely, SPP argues that Parties Seeking Carve-Out Treatment’s arguments are a 
collateral attack on the Commission’s orders regarding carve-out treatment in SPP.  
However, the issue before the Commission in this proceeding—whether Parties Seeking 
Carve-Out Treatment are eligible for carve-out treatment after the implementation of the 
Integrated Marketplace—is not the same as the issue the Commission faced in the 
Integrated Marketplace proceeding or the resulting Carve-Out Settlement.  The 
Commission’s orders in the Integrated Marketplace proceeding, the Carve-Out 
Settlement, and the Carve-Out Tariff proceeding addressed carve-out treatment for 
entities that were SPP transmission owners or customers before the implementation of the 
Integrated Marketplace and accepted tariff language barring carve-out treatment for
GFAs added to Attachment W after the commencement of the Integrated Marketplace.  
These proceedings did not address the situation in which a transmission owner or 
customer joined SPP after the commencement of the Integrated Marketplace but had a 
GFA listed in Attachment W prior to market start.  Though Parties Seeking Carve-Out
Treatment and Lincoln Electric receive service under the same agreement, the 1977 
Contract’s treatment at the start of the Integrated Marketplace for Lincoln Electric is not 
the same issue as Parties Seeking Carve-Out Treatment’s status upon joining SPP after 
the commencement of the Integrated Marketplace. 

2. Undue Discrimination

a. Initial Briefs

52. Parties Seeking Carve-Out Treatment contend that the treatment of Lincoln 
Electric as carved-out should be determinative in this proceeding because Parties Seeking 
Carve-Out Treatment and Lincoln Electric are similarly situated and must receive similar 
treatment.105  Parties Seeking Carve-Out Treatment argue that if SPP provides different 

                                             
105 Parties Seeking Carve-Out Treatment Initial Brief at 14.
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treatment to similarly situated customers it has the burden of proof to justify the 
difference in treatment, contending that SPP has not met this burden here.106  

53. Parties Seeking Carve-Out Treatment assert that the Commission’s policy can be 
summarized as those who are similarly entitled must be treated equally and that 
discrimination can only be justified by differences in cost or other factual differences 
between the parties.107  Furthermore, Parties Seeking Carve-Out Treatment assert that the 
Commission’s core principle for GFAs predating organized markets is to preserve the 
benefit of the parties’ bargain,108 which they insist holds greater force where the parties 
are not public utilities under the Federal Power Act (FPA).109  Parties Seeking Carve-Out 
Treatment assert that SPP’s denial of carve-out treatment is contrary to these principles, 
which require the Commission to treat Lincoln Electric and Parties Seeking Carve-Out 
Treatment comparably. 

54. SPP emphasizes that “discrimination is not undue if it is premised upon a 
legitimate factor.”110  SPP argues that the circumstances faced by Parties Seeking Carve-
Out Treatment are similar to those faced by Dairyland Power Cooperative—a prospective
transmission owner—in Dairyland, whereas Lincoln Electric’s situation resembles that of 
an existing MISO member in Dairyland, as Lincoln Electric was a transmission customer 
of the RTO before implementation of the RTO’s new market.111  

55. NPPD states that, in addition to having the opportunity to weigh the costs and 
benefits of joining SPP, Parties Seeking Carve-Out Treatment also had the opportunity to 

                                             
106 Id. at 14-15 (citing Transmission Agency of N. Cal. v. FERC, 628 F.3d 538, 

549-50 (D.C. Cir. 2010), cert. denied sub nom., Turlock Irrigation Dist. v. FERC, 564 
U.S. 1013 (2011)). 

107 Id. at 19 (quoting Transwestern Pipeline Co., Opinion No. 238-A, 36 FERC ¶ 
61,175, at 61,433 (1986), aff’d, 820 F.2d 733 (5th Cir. 1987)).

108 Id. (citing Pac. Gas & Elec. Co., 81 FERC ¶ 61,122, at 61,471 (1997)).

109 Id. (citing Central Hudson Gas & Elec. Corp., 86 FERC ¶ 61,062, at 61,216-
19, order on clarification, 88 FERC ¶ 61,138 (1999), order on reh’g, 90 FERC ¶ 61,045 
(2000), order on reh’g, 95 FERC ¶ 61,008 (2001)). 

110 SPP Initial Brief at 12 (quoting Dairyland Rehearing, 131 FERC ¶ 61,163 at P 
23).

111 Id. at 12.
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consider a major benefit to their loads in the form of the Federal Service Exemption,112

which the Commission approved in the Integrated System integration proceeding.  NPPD 
states that the Federal Service Exemption provides for the carve-out of congestion and 
marginal loss charges from all deliveries of federal preference power to SPP Zone 19 
(i.e., the Upper Missouri Zone) but is not available to deliveries of federal preference 
power to customers within SPP Zone 17 (i.e., NPPD’s zone).  NPPD argues that this 
disparate treatment by SPP between Zones 19 and 17 supports a finding that SPP’s 
refusal to expand carve-out treatment to Parties Seeking Carve-Out Treatment is not 
unduly discriminatory.113  

b. Reply Briefs

56. Parties Seeking Carve-Out Treatment state that SPP assessed no congestion or 
marginal loss charges to either Parties Seeking Carve-Out Treatment or to Lincoln 
Electric under the 1977 Contract between commencement of the Integrated Marketplace 
on March 1, 2014 and integration of Zone 19 and its transmission owners into SPP on 
October 1, 2015.  Parties Seeking Carve-Out Treatment argue that, by assessing 
congestion and marginal loss charges to Parties Seeking Carve-Out Treatment from 
October 1, 2015 forward, SPP changed the status quo to create undue discrimination 
among the entities served by NPPD under the 1977 Contract.114 Additionally, Parties 
Seeking Carve-Out Treatment contend that the Federal Service Exemption is unrelated to 
the issue at hand and is outside the pleadings and stipulated facts in this hearing.115

57. Trial Staff asserts that the new circumstance of Parties Seeking Carve-Out 
Treatment joining SPP places Parties Seeking Carve-Out Treatment in a position 
“virtually identical” to that of Lincoln Electric.116  Trial Staff argues that the 1977 
Contract is a single contract and that all participants under the contract are similarly 

                                             
112 The Federal Service Exemption provides carve-out treatment for transactions 

involving delivery of federally-owned hydropower generation to Western-UGP’s 
preference customers, for which Parties Seeking Carve-Out Treatment are co-suppliers of 
load.  NPPD Initial Brief at 11-12 (citing Sw. Power Pool, Inc., Filing, Docket No. ER14-
2850-000, at 3 (filed Sept. 11, 2014)).

113 Id. at 11-13.

114 Parties Seeking Carve-Out Treatment Reply Brief at 6-7.

115 Id. at 8.

116 Trial Staff Reply Brief at 8.
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situated and entitled to essentially identical service under it.  Trial Staff contends that it is 
therefore unclear why the Missouri River portion of the 1977 Contract should be treated 
differently from the Lincoln Electric portion.117

58. SPP asserts that an essential element of undue discrimination is that similarly 
situated parties are treated differently and that this element is not present here.118  SPP 
states that Parties Seeking Carve-Out Treatment rely on similarities with Lincoln Electric, 
such as the same generation source and contract, which it claims are not relevant to 
eligibility for carve-out treatment under the SPP Tariff.  SPP asserts these similarities are 
irrelevant because carve-out treatment is only available to protect existing SPP 
transmission owners and customers who were unable to assess the costs of the Integrated 
Marketplace before it commenced, not for customers of the existing contract that decided 
to join after implementation of the Integrated Marketplace.  SPP notes that Lincoln 
Electric joined SPP four years before the Commission accepted the Integrated 
Marketplace proposal, while Parties Seeking Carve-Out Treatment did not begin taking 
service until three years after the Commission approved the Integrated Marketplace.  SPP 
asserts that this difference in timing is crucial to why Parties Seeking Carve-Out 
Treatment are justifiably treated differently because Parties Seeking Carve-Out 
Treatment were able to assess the costs and benefits of participation in the Integrated 
Marketplace before joining.119

59. SPP contends that because Parties Seeking Carve-Out Treatment and Lincoln 
Electric are not similarly situated, there cannot be undue discrimination.120  Furthermore, 
SPP asserts that even if the Commission were to find that Parties Seeking Carve-Out 
Treatment and Lincoln Electric are similarly situated, Commission policy, as articulated 
in Dairyland, provides a valid reason for treating Parties Seeking Carve-Out Treatment 
differently, as this precedent provides that transmission owners and customers may be 
treated differently after the market is implemented.  Similarly, NPPD maintains that the
Dairyland Rehearing is the relevant precedent to follow.121  NPPD emphasizes that in 
Dairyland, the Commission held that new transmission owners and counterparties to 

                                             
117 Id.

118 SPP Reply Brief at 6 (citing Cal. Indep. Sys. Operator Corp., 119 FERC ¶ 
61,076, at P 369 (2007)).

119 Id. at 7.

120 Id.

121 NPPD Reply Brief at 6.
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GFAs who join an RTO after the implementation of a new market are not similarly 
situated to existing transmission owners and counterparties to GFAs at the time the new 
market commences.  NPPD states that the Commission found this disparate treatment 
reasonable because existing owners were forced to either endure market changes or face 
withdrawal costs, while prospective transmission owners have the opportunity to analyze 
the costs and benefits of membership prior to joining.122

60. NPPD disagrees that Basin Electric and Heartland had no knowledge that SPP 
would not carve-out their reservations under the 1977 Contract until SPP filed Tariff 
changes to facilitate Basin Electric, Heartland, and Western-UGP’s membership in 
SPP.123  NPPD contends that, as prospective transmission owners engaged in discussions 
to join SPP, Basin Electric and Heartland knew or should have known that SPP would not 
implicitly agree to carve-out the Basin Electric, Missouri River, and Heartland portions of 
the 1977 Contract, particularly in light of the Federal Service Exemption.    

c. Commission Determination

61. We find that treating Parties Seeking Carve-Out Treatment differently than 
Lincoln Electric under the 1977 Contract and the SPP Tariff is not undue discrimination 
because Lincoln Electric and Parties Seeking Carve-Out Treatment are not similarly 
situated.  The FPA does not prohibit all discrimination, only undue discrimination.124  In 
general, discrimination is undue when there is a difference in rates, terms, or conditions 
among similarly situated customers.125  Nonetheless, rate differences may be justified by 
specific factual differences between the entities at issue.126  Parties Seeking Carve-Out 
Treatment contend that the only difference between them and Lincoln Electric is the 
passage of two years, but this argument overlooks the creation of the Integrated 
Marketplace, which changed the underlying factual circumstances between the parties to 
the 1977 Contract. 

62. As the Commission explained in Dairyland Rehearing, transmission owners and 
their GFA counterparties that were subject to a forced transition to a day-2 energy market 

                                             
122 Id. at 4 (citing Dairyland Rehearing, 131 FERC ¶ 61,163 at P 22).

123 Id. at 13 (citing Parties Seeking Carve-Out Treatment Initial Brief at 11). 

124 16 U.S.C. § 824d(b), 824e(a) (2012).

125 Cal. Indep. Sys. Operator Corp., 119 FERC ¶ 61,076, at P 369 (2007).

126 See, e.g., Western Grid Development, LLC, 133 FERC ¶ 61,029, at P 17 (2010).
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are in a different position from prospective applicants for transmission owner status.127  
Though parties to the same contract, Lincoln Electric and Parties Seeking Carve-Out 
Treatment are in a fundamentally different position with regard to the costs of 
participating in SPP because of when each party chose to join SPP.  Lincoln Electric, an 
SPP member since 2008, was subject to a forced transition to a day-2 energy market 
when SPP adopted the Integrated Marketplace in 2014 and, therefore, received carve-out 
treatment along with several other non-jurisdictional GFAs that were also subject to a 
forced transition.  On the other hand, Parties Seeking Carve-Out Treatment were not 
subject to a forced transition to a day-2 energy market when they joined SPP after the 
commencement of the Integrated Marketplace.  Parties Seeking Carve-Out Treatment had 
a choice of whether or not to subject themselves to SPP’s market rules.  Therefore, 
Parties Seeking Carve-Out Treatment are not similarly situated to Lincoln Electric 
because they were not taking grandfathered transmission service over the SPP 
transmission system at the time of SPP’s market transition and thus were able to weigh 
the costs and benefits of membership, including the prospect of paying marginal loss and 
congestion charges.  

63. Furthermore, we find that the application of the Federal Service Exemption within 
SPP Zone 19 is outside of the scope of this proceeding.  The issue before the Commission 
is whether to extend carve-out treatment to the Parties Seeking Carve-Out Treatment 
under the 1977 Contract, not whether deliveries of federal preference power within SPP 
Zone 19 should receive carve-out treatment.  We find that the application of the Federal 
Service Exemption within SPP Zone 19 has no bearing on the issues before the 
Commission in this paper hearing. 

3. Reliance on SPP’s Previous Statements

a. Initial Briefs

64. Parties Seeking Carve-Out Treatment assert that SPP’s specific representations in 
prior proceedings should equitably estop SPP from denying them from carve-out 
treatment in this proceeding.  Parties Seeking Carve-Out Treatment state that the 
Commission applies the doctrine of collateral estoppel where a party has changed its 
position or taken some action in reliance on the conduct of another party and that reliance 
was reasonable.128  Parties Seeking Carve-Out Treatment assert that the doctrine applies 
here because SPP previously represented that taking service outside of the SPP footprint 

                                             
127 Dairyland Rehearing, 131 FERC ¶ 61,163 at P 22.

128 See Parties Seeking Carve-Out Treatment Initial Brief at 20 (quoting 
UAH-Braendly Hydro Assoc., 47 FERC ¶ 61,448, at 62,395-96 (1989)). 

20170926-3031 FERC PDF (Unofficial) 09/26/2017



Docket Nos. ER14-2850-008 and ER14-2851-008 - 31 -

was the sole basis for denying carve-out treatment to them, with no mention of a time 
limit. Parties Seeking Carve-Out Treatment assert that they relied on this representation 
when withdrawing their previous protest regarding carve-out treatment.129  

65. Parties Seeking Carve-Out Treatment state that SPP conceded that they could not 
have requested carve-out treatment in the Integrated Marketplace proceeding because 
their service was outside of SPP’s footprint at that time.  Thus, they assert, this 
proceeding is the only subsequent opportunity they have had to seek carve-out 
treatment.130  Parties Seeking Carve-Out Treatment contend that the only thing that has 
changed since the Integrated Marketplace proceeding is the addition of the Integrated 
System into SPP.  They argue that the Carve-Out Settlement, which they were not and 
could not be parties to, is no basis for SPP to treat them unjustly.  Parties Seeking Carve-
Out Treatment contend that the only reasonable interpretation of the Carve-Out 
Settlement’s deadline (i.e., October 18, 2012) is that it would be binding on parties then 
taking service from SPP and that they had no reason to believe that SPP would apply this 
deadline to all future service from SPP.  Therefore, Parties Seeking Carve-Out Treatment 
assert that they withdrew their protest in reliance on SPP’s previous statements and that 
SPP should not be allowed to contradict its prior position.131

66. SPP states that, in response to its explanation provided in the Integrated 
Marketplace proceeding, Missouri River and Heartland withdrew their protest, thereby 
acknowledging that Missouri River’s rights under the 1977 Contract did not provide a 
basis for carve-out eligibility.132  SPP notes that neither Missouri River nor Heartland 
conditioned their withdrawal on the preservation of a right to request GFA or carve-out 
treatment in the future if they decided to join SPP.  SPP further emphasizes that neither 
Missouri River nor Heartland protested the Carve-Out Settlement or expressed an interest 
in reserving any rights they might have had at that time.133  

67. NPPD concurs that Missouri River withdrew its request for carve-out because its 
portion of the 1977 Contract did not involve energy that flowed in the SPP region.  NPPD 

                                             
129 Id. at 20.

130 Id. at 21.

131 Id. at 22.

132 SPP Initial Brief at 8 (citing Missouri River/Heartland Conditional Withdrawal 
of Protest at 5-6).

133 Id. at 7-8 (citing Stipulated Facts at P 27).
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notes that Missouri River’s withdrawal did not address what would happen if and when 
such energy did flow in the SPP region, although NPPD contends that Parties Seeking 
Carve-Out Treatment should not have assumed future carve-out eligibility given 
Commission precedent denying eligibility to entities joining an RTO after the 
commencement of a day-2 market.134  

b. Reply Briefs

68. Parties Seeking Carve-Out Treatment rebut the argument that none of the Parties 
Seeking Carve-Out Treatment sought GFA carve-out treatment prior to the 2014 launch 
of the Integrated Marketplace.  Instead, they argue that Missouri River and Heartland 
“explicitly and jointly” sought GFA carve-out treatment for their transmission services 
under the 1977 Contract in Docket No. ER12-1179,135 and Basin Electric did the same in 
2012 in its capacity as the agent for the Missouri Basin Power Project parties receiving 
transmission service under the 1977 Contract.136  Parties Seeking Carve-Out Treatment 
note that Missouri River and Heartland, by withdrawing their protest from that 
proceeding, were not “acknowledg[ing] that [their] rights under the 1977 Contract did not 
prove a basis to assert or obtain any transmission service rights with SPP,” but only 
acknowledged that SPP was not providing transmission service to the parties at that time, 
and therefore GFA carve-out treatment was inapplicable at that time.137  Furthermore, 
Parties Seeking Carve-Out Treatment state that SPP’s suggestion that they were on notice 
that SPP would reject future requests for carve-out treatment under the 1977 Contract are 
not supported by SPP’s representations at the time.138

69. SPP asserts that its position on carve-out treatment has not changed since the 
Commission approved the Carve-Out Settlement and Carve-Out Tariff proceeding.  SPP 
states that Parties Seeking Carve-Out Treatment were parties to the Carve-Out Settlement 

                                             
134 NPPD Initial Brief at 10 (citing Dairyland Rehearing, 131 FERC ¶ 61,163

at P 22). 

135 Parties Seeking Carve-Out Treatment Reply Brief at 5 (citing Stipulated Facts 
at P 21; Missouri River Energy Services and Heartland Consumers Power District, 
Motion to Intervene and Protest, Docket No. ER12-1179-000, at 8 (filed Apr. 6, 2012)).

136 Id. (citing Stipulated Facts at P 21; Basin Electric Power Cooperative, Inc., 
Protest, Docket No. ER12-1179-000, at 4 (filed Apr. 6, 2012)).

137 Id. at 6.

138 Id. at 7.
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proceedings and that they were aware of the terms and conditions of the settlement and 
Tariff provisions that were filed with the Commission, which Parties Seeking Carve-Out 
Treatment did not oppose.139  

70. SPP asserts that, in Dairyland Rehearing, “the Commission explained that a cut-
off date—the implementation of an RTO energy market—was the appropriate bright line 
after which new carve-out treatment would no longer be permitted.”140  SPP states that it 
relied on Dairyland Rehearing in the Carve-Out Tariff proceeding for its justification that 
a new SPP member with a GFA could analyze the costs of converting its GFA to tariff 
service and weigh those costs against the benefits of RTO membership.141  SPP asserts
that it explicitly stated that no other customers would be eligible for carve-out under the 
Carve-out Settlement, noting that Missouri River and Heartland were parties to the 
proceeding and did not join or protest the filing.142  SPP asserts that Parties Seeking 
Carve-Out Treatment are mistaken in their claim that the 1977 Contract entitles them to 
carve-out treatment in perpetuity.  SPP states that Dairyland Rehearing directly 
contradicts this belief and notes that Parties Seeking Carve-Out Treatment’s assertion that 
their conditional withdrawal allows them to receive carve-out treatment is in violation of 
the Carve-Out Settlement and section 2.16 of Attachment AE of the SPP Tariff’s cut-off 
date.  SPP contends that accepting Parties Seeking Carve-Out Treatment’s position would 
entitle them to rights in perpetuity whenever they decided to join SPP, which would 
“stand Commission precedent on its head.”143

71. SPP also argues that Parties Seeking Carve-Out Treatment have provided no 
evidence that their conditional withdrawal from the Integrated Marketplace proceeding
was conditioned on the right to carve-out treatment in the future.144  SPP asserts that 
Parties Seeking Carve-Out Treatment’s withdrawal was conditioned on not being subject 
to congestion and marginal loss charges, which SPP states was resolved.145  SPP asserts 

                                             
139 SPP Reply Brief at 10-11.

140 Id. at 11 (citing Dairyland Rehearing, 131 FERC ¶ 61,163 at P 7).

141 Id. at 11 (noting the Commission accepted the filing).

142 Id. at 11-12 (citing Carve-Out Settlement, Transmittal Letter at 3).

143 Id. at 12.

144 Id. at 4.

145 Id. at 5, 13.
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that had Parties Seeking Carve-Out Treatment conditioned their withdrawal upon such a 
right, they would have explicitly included such a provision in their withdrawal or in a 
comment on the Carve-Out Settlement.  

72. SPP asserts that Parties Seeking Carve-Out Treatment’s failure to participate in the 
Carve-Out Settlement proceedings, to file comments in opposition to the Carve-Out 
Tariff proceeding, and to challenge the Commission orders in those proceedings results in 
the waiver of their rights to challenge the application of the SPP Tariff here.146  SPP 
asserts that Commission regulations state that failure to attend and/or comment on a 
settlement waives that party’s right to later challenges.147

c. Commission Determination

73. Parties Seeking Carve-Out Treatment raise several equitable arguments, which 
share a common thread—namely, that Parties Seeking Carve-Out Treatment relied on 
SPP’s representations regarding congestion and marginal loss charges in the Integrated 
Marketplace proceeding, to their detriment.  These arguments suffer from several flaws.  
Parties Seeking Carve-Out Treatment have not shown that they could have reasonably 
relied on SPP’s representations to apply to a future proceeding where they were joining 
SPP after the commencement of the Integrated Marketplace, nor have Parties Seeking 
Carve-Out Treatment shown that they have satisfied the elements of an equitable estoppel 
claim against SPP, as explained below. 

74. Missouri River and Heartland withdrew their protest and answer from the 
Integrated Marketplace proceeding because they understood SPP’s comments “to 
recognize that the service to [Missouri River] and Heartland under the 1977 [Contract] 
will not be affected by or subject to SPP’s proposed Integrated Marketplace rules . . . .”148  
In the Integrated Marketplace Order, the Commission directed SPP to inform the 
Commission if it was in agreement with Missouri River and Heartland regarding their 
representations in the conditional withdrawal.149  SPP responded, confirming that:

[c]oncerning the treatment of this reservation in the context of SPP’s 
proposed Integrated Marketplace, SPP hereby confirms that because this 

                                             
146 Id. at 5, 14.

147 Id. at 14 (citing 18 C.F.R. §§ 385.601(b)(3), 385.601(f)(3) (2017)).

148 Missouri River/Heartland Conditional Withdrawal of Protest at 6.

149 Integrated Marketplace Order, 141 FERC ¶ 61,048 at P 317.
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reservation is not associated with an SPP Settlement Location or SPP 
transmission service, and is not tagged by SPP, it will not be subject to the 
rules and tariff requirements of SPP’s proposed Integrated Marketplace.  
Accordingly, the service associated with this reservation will not be 
assessed congestion costs or marginal losses resulting from the 
implementation of SPP’s Integrated Marketplace.150

75. We find that if Parties Seeking Carve-Out Treatment relied on the SPP 
March 2013 Supplement to mean that their reservation under the 1977 Contract would be 
eligible for carve out treatment after they joined SPP, such reliance was unreasonable.  In 
addressing whether the service to Missouri River and Heartland under the 1977 Contract 
would be affected by or subject to SPP’s proposed Integrated Marketplace rules, SPP 
explained that the 272 MW Missouri River reservation would not be subject to the rules 
and tariff requirements of SPP’s proposed Integrated Marketplace “because this 
reservation is not associated with an SPP Settlement Location or SPP transmission 
service, and is not tagged by SPP.”  It would be unreasonable to read this response to 
mean that years later, after Parties Seeking Carve-Out Treatment joined SPP and their 
reservation became associated with an SPP settlement location or SPP transmission 
service, or was tagged by SPP, the 272 MW Missouri River reservation would still not be 
subject to the rules and tariff requirements of SPP’s proposed Integrated Marketplace.  
SPP’s March 2013 Supplement and other responses in the Integrated Marketplace 
proceeding151 made it clear that Missouri River and Heartland would not be assessed 
congestion and marginal loss charges because the Missouri River reservation associated 
with the 1977 Contract did not flow through, into, or out of the SPP region. As explained 
above, the characteristics of the Missouri River reservation fundamentally changed when 
the Integrated System Parties joined SPP.  

76. Furthermore, after SPP submitted the SPP March 2013 Representation, the parties 
in the Integrated Marketplace proceeding engaged in negotiations resulting in the Carve-
Out Settlement, which as discussed above, included Schedule 1 acknowledging that 
GFA 496 covers two reservations but providing that “only the 190 MW reservation under 
this GFA is eligible for carve-out . . . .”152  Accordingly, Parties Seeking Carve-Out 

                                             
150 SPP March 2013 Supplement at 2 (emphasis added).

151 See SPP June 26 Answer at 5 (“The second reservation associated with GFA 
# 496 covers a transmission service that does not flow through, into, or out of the 
SPP region.”).

152 Carve-Out Settlement, Schedule 1, at n.***.
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Treatment could not have reasonably expected not to be subject to the rules and tariff 
requirements of SPP’s proposed Integrated Marketplace once they joined the region.

77. Similarly, we find that Parties Seeking Carve-Out Treatment have not made a 
showing that satisfies all of the elements of an equitable estoppel claim:  false 
representation, a purpose to invite action by the party to whom the representation was 
made, ignorance of the true facts by that party, reliance, and unjust enrichment.153  
Though Parties Seeking Carve-Out Treatment may have relied on SPP’s statements in the 
Integrated Marketplace proceeding to their own detriment, SPP’s statements were not 
false and were representative of the conditions at the time they were made.  In addition, 
there is no evidence that SPP made its statements to invite Parties Seeking Carve-Out 
Treatment to act in any manner, or not to act in the subsequent Carve-Out Settlement or 
Carve-Out Tariff proceedings.  Furthermore, Parties Seeking Carve-Out Treatment have 
not shown that SPP would be unjustly enriched by the statements upon which Parties 
Seeking Carve-Out Treatment claim they relied.  Accordingly, we reject Parties Seeking 
Carve-Out Treatment’s request that the Commission find that SPP’s representations in 
prior proceedings should equitably estop SPP from denying them from carve-out 
treatment in this proceeding.

4. Commission Jurisdiction

78. Parties Seeking Carve-Out Treatment assert that because none of the parties to the 
1977 Contract are public utilities within the meaning of section 201 of the FPA,154 the 
transmission rate falls beyond the Commission’s authority.155  Therefore, Parties Seeking 
Carve-Out Treatment contend that if the Commission accepts NPPD’s and SPP’s 
positions, “the Commission would be rewriting a contract that has never been properly 
within its jurisdiction.”156

79. Similarly, Trial Staff notes that the 1977 Contract is not subject to the 
Commission’s jurisdiction under section 205 of the FPA because neither NPPD nor Basin 
Electric is a public utility.  Trial Staff states that the Commission found that the 

                                             
153 See Entergy Services, Inc., 134 FERC ¶ 61,075, at n.38 (2011); Bangor Hydro-

Electric Co. v. ISO New England Inc., 97 FERC ¶ 61,339, at 62,590 (2001) (citing ATC 
Petroleum, Inc. v. Sanders, 860 F.2d 1104 (U.S. App. D.C. 1988)).

154 16 U.S.C. § 824 (2012).

155 Parties Seeking Carve-Out Treatment Initial Brief at 18.

156 Id.
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Integrated Marketplace was similar to proceedings in MISO and found that “the GFAs 
would experience a change in terms (i.e., scheduling) and an increase in costs (e.g., 
unhedged congestion costs and marginal losses) that would effectively modify the 
contracts.”157  Accordingly, Trial Staff asserts that carve-out treatment for the entire 
1977 Contract would be consistent with Commission precedent, given the changed 
circumstances, the increased costs attributable to congestion and marginal loss charges, 
and the fact that the 1977 Contract is not subject to the Commission’s jurisdiction.158

80. SPP states that Parties Seeking Carve-Out Treatment’s contract rights under the 
1977 Contract are not being abrogated.159  SPP explains that as a GFA the 1977 Contract 
will not be abrogated if it is not granted carve-out treatment because Parties 
Seeking Carve-Out Treatment will continue to pay the transmission charge under the 
1977 Contract and will not be charged the SPP transmission service charge for the service 
provided.  SPP further explains that Parties Seeking Carve-Out Treatment will receive 
Auction Revenue Rights that may be converted to Transmission Congestion Rights, and 
the revenue from either may be used to offset the costs of congestion they incur under the 
SPP Tariff when serving load.160  Similarly, NPPD argues that the Commission and 
SPP would not modify the 1977 Contract by denying carve-out treatment because the 
1977 Contract is designated as a GFA by SPP and, as such, is not subject to revision.161

Commission Determination

81. We find that ineligibility for carve-out treatment and the assessment of congestion 
and marginal loss charges associated with GFA treatment under the SPP Tariff do not 
modify Parties Seeking Carve-Out Treatment’s rights under the 1977 Contract or 
otherwise abrogate the agreement.  Parties Seeking Carve-Out Treatment will continue to 
pay the transmission rate stated in the 1977 Contract and will not be subject to 
additional transmission charges.  We find that the assessment of congestion and 
marginal loss charges associated with GFA treatment do not represent a modification of 
the 1977 Contract because these charges are associated with new services available to 

                                             
157 Trial Staff Initial Brief at 9 (quoting Integrated Marketplace Order, 141 FERC 

¶ 61,048 at P 313).

158 Id. at 10.

159 SPP Reply Brief at 2, 13.

160 Id. at 2.

161 NPPD Reply Brief at 12.
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Parties Seeking Carve-Out Treatment as a result of joining SPP, including access to the 
Integrated Marketplace and the ability to hedge congestion costs.  As noted above, Parties 
Seeking Carve-Out Treatment had the opportunity to weigh the benefits and costs of 
joining SPP, including the treatment of GFAs and allocation of Auction Revenue Rights 
that may be converted to Transmission Congestion Rights, before joining SPP, unlike the 
parties granted carve-out treatment including Lincoln Electric.

The Commission orders:

(A) SPP’s motion to strike is hereby granted, as discussed in the body of this 
order.
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(B) Missouri River, Heartland, and Basin Electric are hereby found to be
ineligible for GFA carve-out treatment, as discussed in the body of this order.

By the Commission.

( S E A L )

Nathaniel J. Davis, Sr.,
Deputy Secretary.
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